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U S WEST, Inc. (“U S WEST”) submits this reply in support of its comments
urging the Commission to grant a two-year industrywide extension of the date set by the
Communications Assistance for Law Enforcement Act (“CALEA”) for compliance with section
103 of that statute. Other parties overwhelmingly support such an extension because CALEA-
compliant equipment will not be available until the year 2000 at the earliest. Indeed, of the 35
commenters, only the Department of Justice and the Federal Bureau of Investigation
(“DOIJ/FBI”) oppose an extension. DOJ/FBI take one untenable position after another, even
going so far as to insist that the Commission lacks statutory authority to grant an extension on an
industrywide basis. As we show below, DOJ/FBI’s arguments are without merit. Such an
extension is both permissible and necessary, and the Commission should promptly grant it.

DISCUSSION

DOJ/FBI rely in the first instance on a straw man. They contend that industry is

demanding an extension because a stable safe harbor standard does not yet exist.” But that
contention is simply wrong, and with it falls the bulk of DOJ/FBI’s argument. Carriers seek an

extension, not because of the absence of a safe harbor, but because no products based on any

v DOJ/FBI Comments at 14-15.
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conception of CALEA’s requirements are commercially available or will be for at least two
years. Compliance is not, and will not be, “reasonably achievable through application of
technology available within the compliance period.”” That is the substantive test for granting an
extension under section 107(c), and that is the basis for the extension requests.

DOJ/FBI cannot credibly dispute the factual underpinning for those requests.
DOJ/FBI assert that carriers have presented “no evidence” to justify an extension,” but that is
nonsense. Manufacturers have unanimously represented to the Commission that they do not now
have CALEA-compliant products and will not be able to offer such products until the year 2000
at the earliest.¥ For their part, DOJ/FBI identify no currently available CALEA-compliant
products; indeed, they have conceded in their deficiency petition that products implementing the

punch list items could not become commercially available for at least another 18 months.”

o 47 U.S.C. § 1006(c)(2).
Yy DOJ/FBI Comments at 16.
Y See, e.g., Petition for Extension of Compliance Date, filed by AT&T Wireless

Services, Lucent Technologies, and Ericsson, March 30, 1998; Petition for Rulemaking, filed by
Telecommunications Industry Association, April 2, 1998. Even Bell Emergis - Intelligent
Signalling Technologies (“Bell Emergis”) implicitly acknowledges that carriers need an
extension. Bell Emergis admits that “serious challenges” remain in the development of CALEA
solutions and that Bell Emergis’ proposed solution will be unable to provide many CALEA
functionalities that “can only be provided through a switch-based approach.” See Bell Emergis
Comments at 3, 4. Thus, even if the Bell Emergis solution worked flawlessly, carriers would
have to wait for switch-based solutions to achieve CALEA compliance. In fact, Ameritech —
the carrier that has worked most closely with Bell Emergis — has concluded that its solution
“ha[s] significant technical problems that would require substantial modification before it could
operate with the existing network and be compliant with CALEA.” See Ameritech Comments at
7-8; see also Petition for Extension of Time, filed by Ameritech Operating Companies and
Ameritech Mobile Communications, Inc., April 24, 1998, at 6-7.

¥ See Joint Petition for Expedited Rulemaking, filed by DOJ/FBI, March 27, 1998,
at 63.



Also, the Commission plainly has authority to grant an industrywide extension.
DOJ/FBI point to no language in section 107(c)(2) that prevents the Commission from granting
such an extension, and there is none. Section 107(c)(2) does not state that the Commission may
act only on petitions filed pursuant to section 107(c)(1). Rather, section 107(c)(2) states that the
Commission “may . . . grant an extension” if the Commission determines that compliance with
section 103 is not reasonably achievable. In addition, the Communications Act affirmatively
authorizes the Commission to “perform any and all acts, make such rules and regulations, and
issue such orders, not inconsistent with this Act, as may be necessary in the execution of its
functions.” 47 U.S.C. § 154(i) (emphasis added). The Commission should therefore reject
DOJ/EBI’s crabbed view of Commission authority — a view that is designed simply to erect
procedural hurdles to a remedy that is obviously in the public interest. Since the record in this
proceeding, and the extension petitions already filed, demonstrate so clearly that an industrywide
extension is appropriate, no purpose would be served by requiring several thousands more
carriers to file petitions.?

Moreover, like other administrative agencies, the Commission enjoys broad
discretion to proceed by either rulemaking or adjudication. See NLRB v. Bell Aerospace Co., 416
U.S. 267, 290-94 (1974); National Petroleum Refiners Ass’nv. FTC, 482 F.2d 672, 675 (D.C.
Cir. 1973) (power to make rules upheld where statutory provision authorizing adjudication “does

not use limiting language suggesting that adjudication alone is the only proper means of

o MCIv. AT&T, 512 U.S. 218 (1994), on which DOJ/FBI rely, see DOJ/FBI
Comments at 2, is wholly inapposite. The Court there found that the Commission had ordered
carriers not to do precisely what the statute expressly commanded that they “shall” do. In
contrast, far from commanding the Commission to address extension requests on a laborious
petition-by-petition basis, section 107(c)(2) states that the Commission “may” grant extensions,
without limitation, so long as a factual predicate is satisfied.
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elaborating the statutory standard”).” Indeed, “agency discretion is at its peak in deciding such
matters as whether to address an issue by rulemaking or adjudication.” American Gas Ass'n v.
FERC, 912 F.2d 1496, 1519 (D.C. Cir. 1990). And if ever there were a case appropriate for
rulemaking, this is it. A single, overriding fact would be dispositive of each and every individual
carrier petition: The technology necessary for compliance is and will not be available for at least
two years beyond the statutory compliance date.

Second, contrary to the arguments of DOJ/FBI, the Commission plainly has
power to defer the compliance obligations of carriers pursuant to section 107(b)(5) of CALEA.¥
That section explicitly authorizes the Commission to adjust the time when carriers must comply
with section 103 where, as here, a standard has been challenged in a deficiency petition and there

may be a transition to a new standard. Specifically, section 107(b)(5) states that the Commission

o See also United States v. Storer Broad. Co., 351 U.S. 192, 202-03 (1956) (hearing
requirement in Communications Act does not “withdraw[] from the power of the [Federal
Communications] Commission the rulemaking authority necessary for the orderly conduct of its
business”).

o Even if CALEA required individual carrier extensions, the Commission still could

use its rulemaking authority to streamline the extension process. See AT& T Comments at 6
n.17; see also CTIA Comments at 16 n.24; TIA Comments at 9. It is well-established that “even
if a statutory scheme requires individualized determinations, the decisionmaker has the authority
to rely on rulemaking to resolve issues of general applicability unless Congress clearly expresses
an intent to withhold that authority.” American Hospital Ass’n v. NLRB, 499 U.S. 606, 612
(1991); accord Heckler v. Campbell, 461 U.S. 458, 467 (1983). Thus, the Commission here
could establish by rule that compliance is not reasonably achievable for broad classes of carriers.
A rule, for example, could specify that compliance will not be reasonably achievable until
October 2000 for all carriers using Lucent and Nortel switching equipment. However broadly
the Commission wishes to define these classes, carriers could file short petitions with the
Commission explaining how the rule applies to them. The Commission then could grant
summary individual extensions based on the rule.

¥ See AT&T Comments at 6; PCIA Comments at 12-13; TIA Comments at 6-8;
U S WEST Comments at 16-20.



may “provide a reasonable time” for compliance and “defin[e] the obligations of
telecommunications carriers under section 103 during any transition period.” 47 U.S.C.

§ 1006(b)(5). Moreover, nothing requires the Commission to take action under section 107(b)(5)
on a carrier-by-carrier basis.

DOJ/FBI do not deny that adjudicating individual petitions would drain the
resources of the Commission and carriers. DOJ/FBI could not make such a claim, given their
own finding that over 3,000 telephone service companies may have to comply with CALEAY
Instead, DOJ/FBI assert that such burdens can be avoided because DOJ/FBI may agree to forbear
from bringing enforcement actions against carriers.'Y What DOJ/FBI do not disclose is that they
will not forbear unless a carrier agrees to waive its basic legal rights, including its right to
challenge the punch list at issue in the deficiency petition proceeding now before the
Commission.*? Nor, of course, do DOJ/FBI guarantee that other law enforcement agencies,
including state and local agencies, will forbear from seeking enforcement.’ In short, DOJ/FBI
offer the sleeves out of their vest. Carriers will file petitions and the Commission will have to
adjudicate them, unless the Commission adopts an industrywide extension.

Finally, DOJ/FBI are wrong that granting an extension will delay carrier

compliance with CALEA. As noted above and in U S WEST’s opening comments, carriers will,

W See Final Notice of Capacity, 63 Fed. Reg. 12,218, 12,221 (1998) .
- See DOJ/FBI Comments at 17-19.
w See Attachment B to DOJ/FBI Comments (letter from Steven R. Colgate to Tom

Barba, February 3, 1998) at 4.

= See 18 U.S.C. § 2522(a) (permitting any court that authorizes a Title III
interception to order a carrier to comply with CALEA).
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in all events, be unable to comply with section 103 by the statutory compliance date. That is
because compliant technology is not commercially available today and because manufacturers
have said none will be available until the year 2000 at the earliest. Indeed, the key to enabling
manufacturers to bring reliable, compliant products to market as soon as possible is for the
Commission to act promptly on the pending deficiency petitions so that manufacturers will have
a stable standard on which to base those products. It blinks reality to think that manufacturers
will go forward without such a standard; indeed, nothing in CALEA obligates them to do so.
Thus, denying carriers an extension would have only one effect: It would leave them exposed to

enforcement actions for failing to install equipment that does not exist.



CONCLUSION
For the foregoing reasons, the Commission should promptly grant a two-yeatr,

industrywide extension of the CALEA compliance deadline.
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